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The Alaska Legislature has again responded to suggestions from the estate planning community for improvements to Alaska’s trust and estate statutes.  Senate Bill 298 enacted a variety of estate planning benefits and techniques, which will be of interest both to Alaska residents and nonresidents.  Beneficiaries’ interests in trusts, whether created by third parties or self‑settled, are now protected from property division when a beneficiary divorces.  Nonresidents, whose states do not provide protection for assets and IRAs, can form asset protected IRAs in Alaska.  Alaska’s trust “decanting” provisions have been expanded so that they will become more valuable for modifying, or clarifying the term of, irrevocable trusts, when necessary.  A claims procedure, similar to that provided estates by the Uniform Probate Code, has been clarified with respect to assets in revocable trusts.  These and other amendments are discussed by the authors below.

Divorce: Protection of Beneficiary’s Interest in Trust.  

Many estate planners have assumed that a beneficiary’s interest in a third‑party created spendthrift trust would be protected from the beneficiary’s creditors, including a divorcing spouse.  However, recent court decisions interpreting various state statutes and commentators’ analyses have raised questions about this assumption.  One commentator describes certain cases and theories both in states that have equitable division statutes and in community property states.  Pursuant to these cases and theories, a beneficiary’s interest in a trust has been or may be invaded or at least considered when the divorce court divides up the couple’s property.
  Often the theories of the courts are based upon an interpretation of the applicable state statutes’ concept of “property” which may be divided or considered upon divorce. 

Alaska’s property division statute is based upon equitable division, as are the statutes of a majority of the states.  Alaska’s statute,
 provides the court with authority to divide the parties’ property, whether joint or separate, acquired during marriage, or acquired before marriage, when the balancing of the equities between the parties requires it.  The statute directs the court to consider “the circumstances and necessities of each party.”

An invasion of or consideration of the beneficiary’s interest in a trust, in connection with the equitable division of property upon the beneficiary’s divorce, will likely frustrate the intent of the settlor of the trust, or the testator of a will that created the trust.  For example, consider the situation where a property owner creates a trust for the benefit of his or her descendant.  Most often the settlor would want the trust assets to be used for the benefit of the designated child or grandchild and not invaded and distributed to the beneficiary’s ex‑spouse, or considered by the court in a way that allows the ex‑spouse to obtain more of the beneficiary’s other property.

This is an area that is driven by state law.  The Alaska Legislature decided to expressly protect beneficial interests in trusts from invasion or consideration in a beneficiary’s divorce property division.  This protection applies whether the trust is a third‑party trust or a self‑settled discretionary spendthrift trust created prior to marriage.  This new subsection (m) of Alaska Statute 34.40.110 provides:

(m) If a trust has a transfer restriction allowed under (a) of this section, in the event of the divorce or dissolution of the marriage of a beneficiary of the trust, the beneficiary’s interest in the trust is not considered property subject to division under AS 25.24.160 or 25.24.230 or a part of a property division under AS 25.24.160 or 25.24.230.  Unless otherwise agreed to in writing by the parties to the marriage, this subsection does not apply to a settlor’s interest in a self‑settled trust with respect to assets transferred to the trust

(1) after the settlor’s marriage; or

(2) within 30 days before the settlor’s marriage unless the settlor gives written notice to the other party to the marriage of the transfer.


The Alaska Legislature must have been prescient when it enacted this amendment.  At the same time the amendment was being considered, and apparently without knowledge of the amendment, the Alaska Supreme Court was deciding Krize v. Krize.
  In that case, the Alaska Supreme Court held that a trial court may consider a prospective inheritance when deciding how a couple’s property should be divided upon divorce.  The court stated, “[i]nterests that have already vested may be considered as an asset of the beneficiary when the superior court divides the property.”  The interest in the Krize case was not as definite as a vested interest of a beneficiary in a trust.  Rather, it was the husband’s prospective inheritance because he was named as a beneficiary in the wills of his parents, who evidently were still alive.
  The Alaska Supreme Court was apparently unaware of the new legislation.  Thus, the Alaska Supreme Court and the Alaska Legislature “passed each other like ships in the night.” 


Alaska may be the first state to directly address this subject, and to expressly prohibit the divorce court’s invasion or consideration of trust interests in divorce property divisions.  It should be noted that Alaska law has long provided that a trust governed by its laws is not void, voidable, or liable to be set aside on the ground that it avoids or defeats any right, claim, or interest by reason, among others, by way of a marital or similar right.

Asset Protection for IRAs Formed by Nonresidents


Alaska has amended its spendthrift trust statute so as to provide asset protection for IRAs owned by nonresidents of Alaska.  Some background is necessary to explain this amendment.


Since 1997, Alaska law has protected interests in trusts created under Alaska’s self‑settled trust law from claims of creditors of beneficiaries including any beneficiary who is a grantor if certain conditions are met.
  Those conditions include, but are not limited to, that neither income nor corpus is required to be distributed to the grantor (with certain exceptions), that the trust not be revocable by the grantor, and that the grantor not hold a general power of appointment (that is, one exercisable in favor of the grantor, the grantor’s creditors or estate, or the creditors of the grantor’s estate) over the trust.  If the conditions are met, the trust interests are protected from claims of the creditors of the grantor‑beneficiary.  A nonresident of Alaska who forms an Alaska trust for asset protection will rely upon the principle that “spendthrift” (or creditor) protection with respect to interests in a trust, not consisting of real estate, is determined by the law that governs the trust.


An individual retirement account (IRA) may be in the form of a trust or an account.
  The owner of the IRA may withdraw property from the trust or account at any time although amounts withdrawn may be subject to income tax and, in some cases, penalties.  In addition, the owner of the IRA may name the successor beneficiary to take the interests in the IRA when the owner dies.  The owner may name, among others, his or her own estate—hence, the owner has a general power of appointment over the trust property.  Therefore, based upon the rights of the owner of an IRA to take withdrawals at any time and to name successor beneficiaries, an IRA, even if in the form of a trust and created under Alaska law, was not protected from claims of creditors by reasons of Alaska’s self‑settled trust law.


The laws of many states, such as Alaska
 and New York,
 protect interests in IRAs from claims of the owner’s creditor.  But some states, such as California, do not provide any such protection for IRAs.  In order to provide such protection, Alaska has extended its self‑settled trust protection under Alaska Statute 13.40.110 to an “eligible individual retirement account trust.”  This is an IRA that is in the form of a trust and has a trust company or bank, having its principal place of business in Alaska, as the trustee or custodian.  Therefore, a nonresident who lives in a state that does not provide asset protection for IRAs may create an IRA in the form of an Alaska trust with an Alaska bank or trust company.  Then, the nonresident may rely on Alaska’s spendthrift trust protection if a creditor of the nonresident attempts to reach the assets of the IRA.

Improved Decanting For Trust Modification and Clarification

 


Webster tells us that “decanting” is pouring wine from one glass to another.  New York enacted a “decanting” statute, which allowed a trustee who has absolute discretion to make distributions or invasions of trust assets for a beneficiary to pay the trust assets over to another trust.
  Subsequently, Alaska, Delaware, and Tennessee have enacted similar provisions.  This decanting authority may be used to achieve a variety of goals, including: dealing with changed circumstances; modifying administrative provisions; altering trusteeship provisions; extending the termination date of trusts; correcting drafting errors; converting a non‑grantor trust to a grantor trust or the reverse,
 changing the governing law; dividing trust property to create separate trusts; and reducing potential liability.
  


Alaska’s statute as originally enacted, like the New York statute, permitted the invasion in further trust only if the power to invade granted to the trustee was not limited by a standard.  The 2006 revisions to Alaska Statute 13.36.157 permit a trustee of an Alaska trust to invade in further trust even if the invasion authority is limited by a standard as long as the invasion standard remains the same.  In other words, if the Alaska trust permits invasions for the beneficiary’s support and education, the trustee can invade the corpus by paying it over to another trust as long as the invasion standard in the trust to which the corpus is paid remains exclusively for the beneficiary’s support and education.  This power to invade in further trust, as long as the invasion standard is not changed, may be exercised even though present distributions are not being made or the conditions for them to be made have not occurred.  Hence, a trustee may invade the corpus of a trust with a standard for invasion and thereby change other aspects of the trust such as appointment of successor trustees, the time that the property remains in trust, and the governing law, as long as the invasion standard is not changed.


The Alaska statute also permits the trust to be extended by an invasion in further trust as long as essentially the term from the inception of the trust from which the invasion is being made does not exceed 1,000 years.  Alaska law grants the power to invade in further trust to trusts that were not originally governed by Alaska law if the governing law is changed to Alaska.  This permits a trust created under the law of a state that imposes a rule against perpetuities to be “moved” to Alaska and the trust term extended beyond the rule against perpetuities period.  Such an extension, however, could cause exemption from generation‑skipping transfer taxation to be lost.  However, if the trust is not so exempt, this will not be a concern.


Delaware and Tennessee allow decanting to a trust which gives the trustee a different standard for distribution‑‑for example, from a trust which limits a trustee by an ascertainable standard to a trust which gives the trustee absolute discretion.
  Alaska did not adopt this approach because of concern that the existence of such a statute may be construed as providing all trustees with an absolute discretion standard.  For example, consider a surviving spouse who is named as the sole trustee of a non‑marital deduction trust (e.g., a bypass trust).  The above type of decanting statute gives the spouse the power (even though not actually exercised) to decant the trust to a trust that gives the surviving spouse absolute discretion to make distributions to herself or himself.  The result would be that the surviving spouse has a general power of appointment
 and consequently the value of the assets in the trust will be included in the surviving spouse’s gross estate for federal estate tax purposs.
  

Revocable Trusts: Adoption of UPC Claims Procedure.  


If a decedent has used a will as a vehicle for his or her estate planning, then the Uniform Probate Code provides an expedient claims procedure during the probate process.
  If the personal representative (executor) has provided notice to creditors, either by personal service on known creditors or by publication, then creditors must file a claim within four months of the date of the first publication or their claims will be barred.


However, in many states, including Alaska, revocable trusts are often used as the central vehicle for estate planning.  There may be no need to commence a probate proceeding (to have the will proved) and appoint a personal representative.  If the fiduciary desires to cut off creditors claims as quickly as possible, often a probate is “opened” and the claims procedure followed.  Then the question arises whether this claims procedure only applies to assets in the probate estate (often of minimal value) or also to the assets of the revocable trust.


In an effort to resolve the above‑described issue, the Alaska Legislature enacted Alaska Statute 13.36.368.
  In summary, this new statute provides that if a probate is opened and a personal representative appointed, and if the personal representative follows the claims procedure of the Uniform Probate Code, then claims that are allowed or barred against the decedent’s estate shall also be allowed or barred against the assets of the revocable trust.  If a probate is not opened, or if the personal representative fails to follow the claims procedure, then the trustee of the revocable trust may file a petition with the court for a determination of claims and follow the general claims procedure of the Uniform Probate Code.  Then claims against the revocable trust and against the decedent’s estate shall be allowed or barred under those procedures.  New Alaska Statute 13.16.530 authorizes a trustee to take any action that a personal representative may take under Alaska’s Uniform Probate Code claim procedures.  


These new Alaska revocable trust claims procedure provisions were patterned after provisions that were proposed in Connecticut several years ago.  As of the date of this article, Connecticut had not yet passed such provisions.  Alaska law, like New York,
 permits a testator who is not domiciled in Alaska to direct for his or her will to be admitted to probate in Alaska.

“Immediate” Accounting and Discharge for Trustees of Alaska Trusts


Depending upon the jurisdiction, a trustee may not be discharged from any act or omission taken as trustee unless the trustee “accounts” to the beneficiaries.  That means, in general, that the trustee must present a written statement of each act, transaction and proceeding the trustee has taken.  In some states, the formalities of such an accounting are onerous, involving considerable expense and, in some circumstances, require commencement and completion of a formal legal proceeding in which, in effect, the trustees bring suit against the beneficiaries for a discharge from liability.
  Until the trustee accounts, which may be a period of many years, there is no discharge of liability of the fiduciary.  Moreover, the commencement of such a legal action often results in claims being made against the fiduciary resulting in protracted litigation with considerable risk and cost to the trustee.


The 2006 Alaska legislation has clarified and simplified the rules on limitations of proceedings against trustees, except in case of fraud by a fiduciary.
  Alaska’s approach adopts some of the provisions of the Uniform Trust Code but then adds substantial changes.  For example, no formal proceeding by a trustee is required for the trustee to obtain a discharge.  Also, notwithstanding any lack of adequate disclosure, all claims against a trustee who has issued a final report received by the beneficiaries and who has informed them of the location and availability of records for examination are barred unless a proceeding to assert the claims is begun within three years after the receipt of such final report by the beneficiaries.


But the trustee can take more affirmative action and obtain a discharge earlier in time and with respect to an intermediate rather than a final report.  A trustee may petition a court, having jurisdiction over the trust, for an order approving a report that adequately discloses the existence of a potential claim.  If the trustee serves the report on all beneficiaries to be bound by the report and gives the beneficiaries at least 90 days notice of the court proceeding, then all potential claims of the beneficiaries against the trustee are barred unless the claims are served on the trustee and filed with the court within 60 days after the beneficiaries receive the report.


Alternatively, a trustee may serve a report on a beneficiary that adequately discloses the existence of a potential claim against the trustee.  If the fiduciary informs the beneficiary that a proceeding to assert any claim against the trustee must be commenced by the beneficiary within six months after the receipt of the report, and if the beneficiary fails to assert a claim against the trustee, all such claims of the beneficiary are barred.


A report is treated as adequately disclosing the existence of a potential claim against a trustee if it provides sufficient information to the beneficiary to know of the potential claim or to be expected to reasonably inquire into the existence of a claim with respect to the matter.  A report that will result in a discharge after six months of its receipt by the beneficiary (unless the beneficiary makes a claim within that time) is treated as giving the beneficiary adequate notice of the time limitation if the cover page or the top of the first page of the report contain the following language in at least 14‑point bold type:

BY RECEIPT OF THIS REPORT, ANY ACTION YOU MAY HAVE AS A BENEFICIARY AGAINST THE TRUSTEE FOR BREACH OF TRUST BASED ON ANY MATTER ADEQUATELY DISCLOSED IN THIS REPORT MAY BE BARRED UNLESS THE ACTION IS BEGUN WITHIN SIX MONTHS AFTER YOU RECEIVE THIS REPORT.  IF YOU HAVE ANY QUESTIONS, YOU MAY WISH TO OBTAIN PROFESSIONAL ADVICE REGARDING THIS REPORT.

This procedure may be beneficial to the beneficiaries as well as the trustee.  The beneficiary is advised in each statement of his or her rights.  The prominently disclosed notice requirement given to the beneficiary should enhance the probability of the beneficiary carefully reviewing the statement and enforcing any claim for a disclosed breach of fiduciary duty (such as an improper investment) while the matter is “fresh”.  Also, if financial activity statements are often sent by the trustees to the beneficiaries, there will be little, if any, need for a “formal” accounting.  That may significantly reduce the overall cost of trust administration and reduce the risk of costly litigation.


These new accounting proceedings apply to any trust governed by Alaska law whether created by an Alaska resident or nonresident and to each trustee whether an Alaska resident or nonresident.

Technical Corrections to Asset Protection Statutes


The new amendments also add language to Alaska Statute 13.36.310, which provides creditor protection for both third‑party trusts and self‑settled discretionary spendthrift trusts.  These provisions either correct statutory references or clarify and bolster the asset protection aspects of the statute.


Senate Bill 298 was passed by both houses of the Alaska Legislature on May 1, 2006.  The Governor signed the bill on June 15, 2006.  The decanting provisions became effective the day after the Governor’s signature.  The balance of the provisions of SB 298 became effective 90 days after the date of the Governor’s signature.


Conclusion

"The 2006 Alaska Legislature has enacted a blend of both planning and administrative trust and estate provisions.  Asset protection for Alaska IRAs created by non-Alaskans and for all interests in trust provide planning opportunities for both residents and nonresidents of Alaska.  Administration of both revocable and irrevocable trusts has been greatly enhanced by the clarified claims procedure for revocable trusts, improved trust decanting,

and the immediate accounting and discharge of trustees.  As a result, Alaska continues its leadership in trust and estate law development."
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Claims against revocable trusts.  (a) Whether or not the terms of the trust contain a spendthrift restriction,


during the lifetime of the settlor of a revocable trust, the property of the trust is subject to claims of the settlor’s creditors; and


except as otherwise provided in (b) of this section, after the death of the settlor of a trust that was revocable at the settlor’s death, and subject to the settlor’s right to direct the source from which claims may be paid, the property of the trust is subject to claims to the extent the settlor’s estate is not adequate to satisfy the claims.


(b) With respect to claims in connection with the settlement after the death of the settlor of a trust that was revocable at the settlor’s death,


a creditor’s claim that would be allowed or barred against a decedent’s estate under AS 13.16.450 – 13.16.525 shall be allowed or barred against the trustee of the trust, the trust property, and the creditors and beneficiaries of the trust;
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(c) In (a)(2) and (b) of this section, “claim” means a claim
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for the expenses of the administration of the settlor’s estate;


for the expenses of the settlor’s funeral; and


for the expenses of the disposal of the settlor’s remains.
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